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Proposed Rules Relating to Unemployment Insurance Benefit Claiming Procedures
Chapter DWD 129
CR 10-018
Basis and Purpose of the Proposed Rules

The proposed changes to the rule clarify the intent of the process for resuming claims and the
interplay of the different time limits for filing initial/resumed claims and continuing weekly
certifications. By simplifying the language of the rule, the department hopes to reduce the risk of
further unintended interpretations of the rule.

Public Hearing Summary

A public hearing was held on May 12, 2010. There were no comments.

Response to Legislative Council Staff Recommendations

All comments were accepted.

Final Regulatory Flexibility Analysis

The proposed rule affects small businesses but does not have a significant economic impact
on a substantial number of small businesses as defined in s. 227.114 (1), Stats.

Department Contacts
Daniel LaRocque, Director Tracey L. Schwalbe
Bureau of Legal Affairs UI Research Attorney
Unemployment Insurance Division Unemployment Insurance Division
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State of Wisconsin
Department of Workforce Development
Unemployment Insurance Division

Unemployment Insurance Benefit Claiming Procedures
: Chapter DWD 129

The Wisconsin Department of Workforce Development proposes an order to repeal ss. DWD
129.01 (2) (b) 3. and 4., and (3); to amend ss. DWD 129.01 (1), 129.01 (2) (a), and 129.05 (1);
and to repeal and recreate s. DWD 129.01 (2) (b) 1. and 2., relating to unemployment benefit
claiming procedures.

Analysis Prepared by the Department of Workforce Development

Statutory authority: Sections 108.08 (1), 108.14 (2), and 227.11, Stats.
Statutes interpreted: Sections 108.08 (1), Stats.
Related statutes: Not applicable

Explanation of agency authority. Section 108.08 (1), Stats., provides that to receive
unemployment insurance benefits for any given week of unemployment, a claimant shall give
notice to the department with respect to such week of unemployment within such time and in
such manner as the department may by rule prescribe.

Section 108.14 (2), Stats., provides that the department may adopt and enforce all rules
which it finds necessary or suitable to carry out Chapter 108, Stats., regarding unemployment
insurance.

Plain language analysis. Section 108.08 (1), Stats., provides that to receive unemployment
insurance benefits for any given week of unemployment, a claimant shall give notice to the
department with respect to such week of unemployment within such time and in such manner as
the department may by rule prescribe. Chapter DWD 129 was amended recently, with changes
effective January 1, 2007. Since that time, appeal tribunal decisions have interpreted the
provisions of the rule relating to resuming claims and filing weekly certifications in ways that
were not intended by the rule. The proposed changes to the rule are to clarify the intent of the
process for resuming claims and the interplay of the different time limits for filing
initial/resumed claims and continuing weekly certifications. By simplifying the language of the
rule, the department hopes to reduce the risk of further unintended interpretations of the rule.

Initiating a claim. Section DWD 129.01 (1) currently provides that a claimant is eligible only
if, as of the first week being claimed, the claimant notifies the department by telephone, internet,
or as otherwise prescribed by the department, during that week or within 7 days after the close of
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that week, of the claimant’s intent to initiate the claim. The rule basically provides that all initial
claims can be backdated one week.

Continuing a claim. Section DWD 129.01 (2) describes the requirements for continuing a
claim by filing timely weekly certifications. The current rule provides that the claimant is
eligible for benefits for any week only if the claimant files a weekly certification with the
department by telephone, internet, mail, or as otherwise prescribed by the department, within 14
days following the end of the week for which benefits are claimed. The rule basically provides
that to be able to continue a claim, a claimant has up to two weeks to file a weekly certification
for a week being claimed.

Resuming a claim. The current rule provides that if a weekly certification is not filed for a
benefit week as described in s. DWD 129.01 (2) to continue a claim, the claim becomes inactive
as of the first week after the last week in which a timely weekly certification could have been
filed for the missed week. In order to resume a claim after it has become inactive, a claimant
must file a new initial claim. The section on initiating a claim provides that these initial/resumed
claims can be backdated one week. The intent of the rule was not to allow claimants to reach
back two weeks to file a continued weekly certification once a claim has become inactive,
however, appeal tribunals have not consistently read the rule to reach this result and have
allowed claimants to reach back two or more weeks to file continued weekly certifications after a
claim has become inactive. o

The proposed rule will clarify the language of the rule. The proposed rule will combine the
repetitive language in DWD 129.01 (2) (b) 1.-4. The proposed rule will clarify that a claimant
cannot file a timely weekly certification for any week once the claimant has missed filing a
timely weekly certification for a week. The department provides two examples to show how the
clarified language should be interpreted.

In addition, DWD 129.05 is amended to authorize payment of benefits by debit cards issued
by the department.

Summary of, and comparison with, existing or proposed federal regulations. There are
no federal standards or regulations for unemployment insurance benefits regarding filing or
notice requirements.

Comparison with rules in adjacent states. Minnesota. Applications for unemployment
benefits are effective the Sunday of the calendar week in which the completed application is
submitted. Applications and weekly certifications may be submitted by Internet, telephone, or
mail. An account that has become inactive may be reactivated effective the Sunday of the
calendar week in which the account was reactivated.

lowa. An initial claim may be filed by telephone, in person, or by other means prescribed by
the department. Claims are deemed filed as of Sunday of the week in which the claim is filed. A
claimant must generally complete a voice response telephone claim to continue benefits.

o
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Michigan. The Michigan administrative rules provide that a claimant shall file an initial
claim, continued claim, or resumed claim as directed by the agency. To be considered a timely
filing and effective as of the beginning of the claimant’s first week of unemployment, a new
claim shall be received by the agency not later than the Friday after the end of the week
containing the claimant’s last day of work. A continued claim shall be received by the agency
not later than the Friday after the end of the last week of the period for which the claimant is
instructed to report. A resumed claim is effective as of the beginning of the week in which it is
received by the agency. If a claimant does not file a new, continued, or resumed claim pursuant
to these deadlines but files the new or resumed claim not later than the 14™ day after these time
limits, the claim is consider filed on time if the claimant has good cause for the lateness of the
filing.

[llinois. An initial claim for benefits must be filed in person at the local office unless a
claimant is otherwise instructed by the agency. An initial claim for benefits should be filed no
later than the end of the first week in which the claimant is separated from work and the claim
shall begin in the week in which it was filed. Filing by mail may be allowed for claimants with
special circumstances, such as lack of transportation or physical disabilities. Claimants generally
file a certification for continuing benefits by telephone. Claimants are given a certification day in
which they call and respond to questions concerning their claims for the prior 2 weeks. If the
claimant misses the certification day, a call may be placed on Thursday or Friday of that week,
or on the designated certification day or Thursday or Friday of the next week. Filing a
certification by mail may be allowed in special circumstances, such as language issues, hearing
impairment, or lack of access to a touch tone phone.

Summary of factual data and analytical methodologies. The interpretations of the rule
that were not intended were brought to the attention of the department through appeal tribunal
decisions and discussions with administrative law judges regarding the interpretation of the rule
provisions. The department has analyzed the proposed rule language through examples and by
seeking comments on the proposed rule language from administrative law judges.

Analysis used to determine effect on small businesses. The proposed rule will clarify the
current process of filing continued weekly certifications and resumed claims. The proposed rule
does not add or change any requirements for small businesses.

Effect on small business. The proposed rules do not add or change any requirements for
small businesses. There are no reporting, bookkeeping, or other procedures required for
compliance with the proposed rule and no professional skills are required.

Agency contact person. Daniel LaRocque, Director, Bureau of Legal Affairs, (608) 267-
1406, daniel.larocque@wisconsin.gov.

Place where comments are to be submitted and deadline for submission. Written
comments may be submitted to Tracey Schwalbe, Research Attorney, Unemployment
Insurance Bureau of Legal Affairs, Department of Workforce Development, P.O. Box
8942, Madison, WI 53708, or tracey.schwalbe{@wisconsin.gov. The comment deadline is
March 10, 2010.
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SECTION 1. DWD 129.01(1) is amended to read:

DWD 129.01 Notice of unemployment. (1) INITIATING A CLAIM. A claimant is not eligible
under s. 108.08, Stats., for benefits purposes-for any week of total or partial unemployment i
unless the claimant notifies the department by telephone, internet, or as otherwise prescribed by
the department, during that week or within 7 days after the close of that week, of the claimant’s
intent to initiate the claim and the claimant complies with the department’s procedures for initial

initiating and continuing claims.-and-weekly-filing-procedures-as-directed-by-the department:
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SECTION 2. DWD 129.01 (2) (a) is amended to read:
(2) CONTINUING A CLAIM BY FILING A WEEKLY CERTIFICATION.
(a) A claimant is not eligible for benefits for any week of total or partial unemployment eaby—+f

unless the claimant files a timely weekly certification with the department by telephone, internet,

mail, or as otherwise prescribed by the department.

SECTION 3. DWD 129.01 (2) (b) 1. and 2. are repealed and recreated to read:

(b) 1. A claimant may continue a claim only by filing timely weekly certifications by telephone,
internet, mail, or as otherwise prescribed by the department, no later than 14 days following the
end of the week for which benefits are claimed. A weekly certification submitted by mail must
be received by the department within 14 days following the end of the week for which benefits
are claimed or within 14 days following the date the department mailed the weekly certification
to the claimant, whichever occurs later. [f a claimant submits a timely but incomplete weekly
certification by mail, the department shall send the claimant a duplicate weekly certification that
must be received by the department within 14 days following the date the department mailed the
duplicate weekly certification to the claimant. If the last day for ﬁling a mailed weekly
certification falls on Saturday, Sunday, or any of the holidays enumerated under ss. 230.35 (4)
(a) and 995.20, Stats., or any other day on which mail is not delivered by the United States postal
service, a weekly certification must be received by the department on the next business day. If

the claimant attempts to submit a weekly certification by telephone or the internet, the
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department shall notify the claimant for which weeks the claimant may file a weekly certification
and at the end of the transaction whether the weekly certification has been accepted. The
department shall consider a weekly certification to be filed when the certification is complete,
timely submitted, and accepted by the department.

2. A claimant may not file a weekly certification for any week unless a timely weekly
certification for the immediately preceding week was filed or a timely initial claim was filed for

the week.

Note: Example 1

Week 1 Weekly Certification filed timely

Week 2 No weekly claim filed

Week 3 No weekly claim filed

Week 4 Weekly certification for week 2 can still be filed. However, a weekly certification for week 3 cannot be
filed until a weekly certification for week 2 is filed. If the claimant wants to file a weekly certification for week 3,
but not for week 2, an initial claim must be filed for week 3 by the close of week 4.

Example 2

Week 1 Weekly Certification filed timely

Week 2 No weekly claim filed

Week 3 No weekly claim filed

Week 4 No weekly claim filed

Week 5 Weekly certification for week 2 can no longer be filed because the 14-day period has expired. Weekly
certification for week 3 cannot be filed because a weekly certification for the immediately preceding week has not
been filed and a timely initial claim can no longer be filed for week 3. Weekly claim for week 4 can be filed if an
initial claim is filed by the close of week 5.

SECTION 4. DWD 129.01 (2) (b) 3. and 4., (c), and (3) are repealed.

SECTION 5. DWD 129.05 (1) is amended to read:
DWD 129.05 Payment of benefits. (1) METHOD OF PAYMENT. The department shall pay
benefits by checks mailed to the claimant’s address of record with the department, ex-by

electronic deposit to a claimant’s designated bank account, or by debit card issued by the

department or its designee, unless the benefits are applied by the department for overpayments,

forfeitures, child support payments under s. 108.13, Stats., or other assignments permitted under

state or federal law.

SECTION 6. INITIAL APPLICABILITY. This rule first applies to the first full week after the
effective date of this rule. '

SECTION 7. EFFECTIVE DATE. This rule shall take effect the first day of the month
following publication in the Administrative Register as provided in s. 227.22 (2) (intro.), Stats.
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WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE

Ronald Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS
IS A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE] |

CLEARINGHOUSE RULE 10-018

AN ORDER to repeal DWD 129.01 (2) (b) 3. and 4. and (3); to amend DWD 129.01 (1) and (2)
(a) and 129.05 (1); and to repeal and recreate DWD 129.01 (2) (b) 1. and 2, relating to
unemployment benefit claiming procedures.

Submitted by DEPARTMENT OF WORKFORCE DEVELOPMENT

02-09-2010  RECEIVED BY LEGISLATIVE COUNCIL.
03-04-2010  REPORT SENT TO AGENCY.

RNS:RW

One East Main Street, Suite 401 * P.O. Box 2536 « Madison, WI 537012536
(608) 2661304 « Fax: (608) 266-3830 » Email: leg, councili@lesis.state. wi.us
http://www legis.state.wi.us/lc




Clearinghouse Rule No. 10-018
Form 2 — page 2

LEGISLATIVE COUNCIL, RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s.227.15 2) (a)]
Comment Attached YES [] NO
2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES NO D

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached YES D NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS -
5. 227.15 (2) ()]

Comment Attached YES L__l . NO
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s.'227.15 ) D]
Comment Attached YES D NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (2)]

Comment Attached vEs [ ] NO
7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES D NO




WISCONSIN LEGISLATIVE COUNCIL

RULES CLEARINGHOUSE
Ronsld Sklansky Terry C. Anderson
Clearinghouse Director Legistative Council Director
Richard Sweet } Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE RULE 10-018

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Legislative
Reference Bureau and the Legislative Council Staff, dated September
2008.]

2. Form, Style and Placement in Administrative Code

a. The SECTIONS of the rule need to be placed in numerical order of the rule provisions
being treated.

b. It is inappropriate drafting style to strike or underscore letters of a word. See
SECTION 2. The entire word should be stricken, followed by a new underscored word.

c. The material in SECTION 5 of the rule should not be shown as underscored, as it is not
bring amended, but instead is being repealed and recreated.

d. The format of the note following SECTION 5 of the rule should be reviewed. There is
no apparent need to underscore the text.

One East Main Street, Suite 401 » P.O. Box 2536 » Madison, W1 53701-2536

(608) 2661304 » Fax: (608) 266-3830 » Email: leg.council@legis.state, wi.us
hitp//www.legis. state.wi.us/lc



ORIGINAL
[0 CORRECTED

0O UPDATED

FISCAL ESTIMATE
DOA-2048 N(R0O3/97)

0 SUPPLEMENTAL

2009 Seséion

LRB or Bill No./Adm. Rule No.

DWD 129
Amendment No. if Applicable

Subject
Unemployment Insurance Benefit Claiming Procedures

Fiscal Effect
State: No State Fiscal Effect
Check columns below only if bill makes a direct appropriation
. or affects a sum sufficient appropriation. |

0 Increase Existing Appropriation
[J Decrease Existing Appropriation
[J Create New Appropriation

[1 increase Existing Revenues
[1 Decrease Existing Revenues

O increase Costs - May be possible to Absorb
Within Agency's Budget T Yes [ No

[0 Decrease Costs

Local: No local government costs

1. [T increase Costs 3. O Increase Revenues

5. Types of Local Governmental Units Affected:

1 Permissive [0 Mandatory 3 Pemissive L1 Mandatory OTowns {3 villages [1 Cities
2. [ Decrease Costs 4, O Decrease Revenues 0 Counties [J Others v
‘0 Permissive £] Mandatory [] Permissive [J Mandatory [J School Districts 0 WTCS Districts

Fund Sources Affected
OGPR [ FED OPRO [OPRS [ SEG [ISEGS

Affected Ch. 20 Appropriations

Assumptions Used in Arriving at Fiscal Estimate

Changes to DWD 129 are not expected to have a fiscal effect. The changes are for clarification and are intended to prevent possible

misinterpretation by using language that simplifies the rule.

Long-Range Fiscal Implications

Agency/Prepared by: (Namé & Phene No.)

Richard Tillema 608 267-9807

Authorized Signature/Telephone No. Date




